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Interpretative Bulletin No. 3 

• - GEKEPAL STATEIKNT AS TO TliE l-iETHOD OF PAYIVEIMT b"NDER 
• THE FAIR LABOR STi.ND^D3 AOT AID THE APILICATION 

•- ., OF SECTION 3(m) TLERETO 

1, Various federal, state and local legislation requires the paj-m.̂ nt 
of v/ages in 6ash; prohibits or regulates 'bhe issuance of scrip, tokens, 
credit cards, "dope chocks" or coupons; prevents or restricts priy.aont 
of v/ages in services or facil i t ies; controls company stores t-nd 
corrcnissaries; outlaiTs "kick-backs"; restrains assignment and geirnioh-
ment of wages.; and generally governs the calcula-bion of v/agos and 'bhe 
frequency and manner of paying them. VJhere such legislation is e^ppli-
cablo and dbes not contravene the requirenonbs o.f the Fair Labor Standards 
Act of 1933, nothing in the act, the regtilations or tho interpretations 
aimo-ancod by tho Adiainistrator should be taken to override or nullify 
tho pro-visions of these lav/s. 

Tho follov/ing discussion deals only v/ith -bho independent roquiro-
mont-3 of the Fair Labor Steuidards .A.ot. This bullc-bin vvill sot forth 
the interpretations v/hich v/ill guide tho Admiiiistrator in the porformen.ce 
of his duties unless I'lo is directed othcr'./iso by au'bhoritati-TO rulings 
of tho court, or unless ho should subsoqunntly docidc bhe-t his prior 
intorprotation he.s been incorrect. It is to- bo noted, novcrtholoss, 
theit tho Suprciao Court has recently hold bhat tJio intorrirotations ex
pressed in bulletins of this divdsion arc ontitlcd to groat v/oight. l / 

. • Methods of Pawonb 

2. From October 24, 1938 through October 24, 1939 er-jployees subject 
to the wage and hour provisions of the act v/ere entitled to receive 
at least 25 conts per hour e.nd not less 'bhan one end one-half times „.; 
their regular rate of pay for hours v/orksd in excess of 44 during e.. ^ •' 
single v/orbveek. Since October 24, 1939, such employees ha-ve boen 
entitled to receive at les.st 30 cents per hour and not less blion one 
and ono-half times their regular rate of pay for hours v/or.ked 5ai excess 
of 42 during a single v/orlcwoek. On October 24, 1940, the ovcrtiino rate 
v/ill begin aftor 40 hours hê vo be-on worked during a single -v/orlcv.'-oek. 
A higher hourlv rato cf oav has boen or mav bo established in s..3mo 
industries by v-'cgo orders issued under soction 8 of tho eict, 2/ 

1/ United States -v, Anoricen Trvickinf.;• ..^ssociations, Inc. , et a l . , 
' ^oTIcd lPy^l , 1940". ~~ ' ' ' ~ "" 

2 / The g o n o r a l v.ai;;;o and hour p r o v i s i o n s of t h e l a w ' a r o s u b j e c t "bo 
qualifice.tions contednod in sections 7(b), 7 (G) , 13 end 14. 
Sec interpretative Bulletins 6-12 aiid 14, Tho illustrations 
onployed in thds bulletin arc based on tlio rros.nt rainimijm v/ago 
of 30 conts and tho ovortimc st-.Midard of 42 hours por v/ool;. 
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3. Standing alone, sections 6 and 7 of the act require payment of 
wages and overtime catnpensation in cash or negotiabls instrument pay
able at par. Section 3(m) provides that the "'wage' paid to any em
ployee includes -the reasonable cost, as determined by the Administrator, 
to the employer of furnishing such employee v/ith board, lodging, or 
O'bher facilities, if such board, lodging or other facilities are cus
tomarily furnished by such employer to his employees," It is section 
3(m) which permits and governs the payment of v/ages in other than cash. 

Although it may bo argued that bocause tho terra "wage" does not 
appear in section 7, all overtime compensation must bo paid in cash 
and may not be paid in board, lodging or other facilitios, there 
appears to bo no ovidenco in either the statute or its legislative 
history which dononstre.tes the intention to provide ons rulo for tho 
paymont of tho ninimum wago and another rulo for the payment of ovor-
timo compensation. In tho interest of adrai-iiis-brativc convoniencc, 
at least for tho present, the samo principles v/ill bo held equally 
applicable to paymont of tho minimum v/agc undor soction 6 and payment 
of overtime componsation under section 7. 3/ Thus, in determining 
v/hcther ho has mot tho minimum v/o.go and ovoTtimo roquiromcnts of tho 
act, the omployor may credit himself v/ith tho rcasonablo cost to 
himself of board, lodging or othor facilities customarily furnishod 
by him to his omployoes. 

4. Scrip, tokens, credit cards, "dopo checks," coupons and siiailar 
devices are not proper mediums of payment undor tho act. Thoy aro 
noi-bhor cash nor "other facilities" v/ithin the laoaning of section 3(m), 
Kov/evor, tho use of such devices for the .purpose of conveniently and 
accurately iiieasuring wages oarnod or facllitieu furnished during a 
singlo pay period is not prohibited. Piece work oemings, for ex
ample, may bo calculated by issuing -bokcns (.rc.oresenting a fixed 
amount of work porforracd) to the employee v/hich aro rcdoomod at the 
ond of tho pay period for cash, Tho tokens do not discharge -the 
obligation of tho omployor to pay v/agos, but thoy may onablo him to 
determine the omcant of cash v/hioh is duu to tho omployoo. Similarly, 
board, lodging or other facilitios may bu i\irnishod duripg tho pay 
poriod in cxchenge for scrip or coupons i.ssucd prior to the end of the 
pay period, Tho rcas-onabic cost of furnishing such facilities may bo 
included as part of the ''̂ ago, since pajmont is boing na.do not in scrip 
but in facilitios furnished under tho roquiromontE of section 3(m). 
But the omployor may not credit himself v/ith "u.nuscd scrip" or "coupons 
outstanding" at tho pay day in dotonaining v/hobhor ho has raot tho re-
quiromont-s of the act because such scrip or coupons have not boen ro-
dccinod for cash or facilitius v/ithin tne pay period. Similarly, the 
unployoo.cennct bo charged v/ith the loss or destruction of scrip or 
tokens. 

3/ Unless the context clearly indicates othonviso, the tonu "v/ago" ic 
"~ used in this bulletin to designate the amount duo undor cither 

soction 6 or soction 7 without distinction,.. .. • .. 
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5. VJhether in cash or in facilities, "wages" cannot'be , co'nsidere'd to 
have been paid by the. employer and received by the.employee unless 
they are paid finally and-unconditionally or "free and clear," The 
v.'-age requirements of the act will not be met where the employee 
"kicks back" directly or indirectly to the employer or to another 
person for the employer's benefit tho whole or part of the v/ago de
livered to the employeo. This is tr-uo whether the "kick-back" is 
made in cash or in other than cash. 

Applicability of Soction 5(m) ....•'.':.'"•- -̂  
and Part 531 of tho Rogulations 

6. Section 3(m) applies to both of the follov/ing situ3.tionsj (1) v/here 
board, lodg-ing or other facilities are furnished, in addition to a 
stipulated wage; and (2) where charges for board, lod.ging or othor 
facilitios aro doductod frcm a stipulated v/ago. The xiso of the word 
"furnishing" and tho legislative history of section 3(,ra) clearly in- " 
dicate that this section was intendod to apply to all facilities fur
nished by tho omployer as componsation to tho em-ployeo, .regardless of 
whether the employer calculates charges for such facilities as additions 
to or deductions frcrni wagos, " ' ' 'J. r ' ,-;_ • • - •• 

7. It appears to have been the clear intention of Congress to protect 
the basic minimum v/age and overtimo compens!3.tion required to be paid 
to tho em.ployeo by sections 6 and 7 of the act from profiteering or 
manipulation by the employer in dealings with the em^ployee. Section 
3(.m) and Part 531 of the Regulations, issued under the authority con-, 
tained in that section, accordingly prescribe certain limitations and 
safeguards which control tho payment of v/ages in other than cash. 
Those previsions, it should bo emphasized, do not prohibit payirtont 
of v/ages in fecili'bies furnished either as additions or deductions; 
thoy prohibit o-nly tho use of such a raodi-um of pa^Tnent to avoid the 
obligations imposed by soctions 6 and 7, ;' ' •' • a • '; "' ^ 

(a) Thus, whtn no overtime is workod by the employee, soction ' -
5(m) and Part 531 of tho Rogu.lations aro applicable only to the minimum . 
wago of 30 cents per hour for each hour v/crkod. To illustrate, where 
an employeo is employed at a rate of 50 conts per hour for 42 hours, 
and receives ^15 in cash free and cloar at the ond of tho workv/eek, '" _' 
'̂ '̂̂'̂  ̂ n addition receives facilities valued at $6, no consideration 
need be given to the question of v/hcther such facilities moot the re
quirements of soction 3(m) and tho regulations, since tho omployoe 
has rccoived in cash moro tho.n tho statutory minimum v/ago of 30 cents 
for each hour v/orked, S'l'irdlarly, v/horo tho employee is omployed at a 
salary of $21 for a 42 hour v/eek and tho omployer deducts $6 from his 
v/agos for facilities, whothor such deduction moots the requirements of 
section 3(m) and the regulations nood not be considorod, since the . 
omployee is still receiving, after tho deduction has boon mado, a cash 
v/ago in excess of 30 cents yor hour, Whcro tho OTuployeu receives only 
•jlO in cash, hov/ovor, and faciliticG valued at Jll arc furnished to him 
by v/ay of additions or doductions, such facilitios^ m.ust bo measurod by 
the requirements of section 5(m) and IPart 531 of the Regulations to de
termine if tho employeo has roooivod tho minimum of ^12,60 in cash or in 
facilities which may legitimately be included in "v/agcs" payable undor 
tho act. 
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(b) Whero overtimo is v/orkcd -And tho cn;ployoe receives the vriaolo 
or part of his wage in facilities, all such facilities must be measured 
by the requirements of section 3(m) and part'531 of the Regulations, 
To illustrate, where an employee is employed at a rate of 50 cents per 
hour for 42 hours but during a particular workweek v/orks 48 hours, he 
v/ill be entitled to an additional $4,50 as overtime compensation, or a 
total of $25,50, 4/ At the end of the workJ/eek the employee is paid 
this total aggregate amount, of which ^18,50 is delivered in cash free 
and clear and ;|7 is represented by facilities. Any profit which is re
tained by the employer in furnishing such facilities, or any charge for 
items not authorized, bj; section 3(m) correspondingly reduces the employ
ee's total v/ages. To establish that thero has been no -violation of 
either soction 6 or soction 7, it must bo demonstrated that the facili
ties furnished as part of tho wage meet -the requireraonts of soction 3(m) 
and Part .531 of tho Regulations, Thus, if the "reasonable cost" to the 
omployer of supplying tho employeo with logitiraato. facilitios was ,#7, 
there has boon no Adolation of tho act, 

...... Board, Lodging or Othor Facilities 

8, Tho roasonablo cost of board, lodging or othor facilities may bo 
considered as part of tho v/age paid an employoe only v/horo customarily 
"furnished" to the om.ployec. Not only must tho employeo receive the 
bonofits of the facility for which ho is charged, but it is essential 
that his accoptanco of tho facility be voluntary and uncoerced, 5/ 

9, Tho roasonablo cost of board, lodging or other facilitios may be 
considored as part of tho v/ago paid an cm.ployco only whore "customarily" 
furnished to tho employeo. In tho intorost s-f administrative conven
ience, at least for the present, it will be considerod a sufficient 
satisfaction of this requirement if -the facilities were • furnished by 
the employer, to his employees, before the effective date of the act, 
or if the sa:ae or similar facilities were customarily furnished by 
other employers engaged in the same or similar trade, butiinoss or occu
pation in tho same or similar communities. Facilities furnished in 
violation of any federal, state or local law, ordinance or prohibition 
will not be considered "customarily" furnished. 

10, "Other facilitios," aa -used iii this section, mi-ist be something 
like board or lodging. The follcz/ing items have boen deomod to be vdthin 
the moaning of tho term: meals furnished at conpany restaurants or 
cafetorias; gonoral merchandise furnishod at company stores end commis
saries (including articles of food, clothing r̂nd household effects); 
fuel (including coal, kerosene, firewood and lumber slabs), electricity, 
iirator and gas for tho noncommercial personal uso of the omployoo. 

4/ Tho calculation of overtime compensation is explained in Intjr-
"" protativo Bulletin No* 4. 

5/ See Williams v. Atlantic Coast Line Railroad Company (D.CE.D.N.C.) 

• decided February' 17, 1940. 
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Shares of. capital stock in an omydoy'jr company, representing only 
a contingent proprietary' right to participate in profit.'; and. losses or 
in the assets of tho company.at somo future dissolu-feion date, do not 
appear to be "facilities" within the meaning of the . section, .•.-;• 

It should also be noted that undor section 531.1(c) of the Reg
ulations, Part. 531, "the cost of furnishing 'facilities' v/hich arc 
primarily for the 'benefit, or convenience of. the employer will not bn 
rocognizcd as rcasonablo. and may not therefore be included in coinpubing 
wages.". Items in addition to those set forth in section 531.1 of 
Part 531 of the Regulations which have been hold to bo primarily for 
the benefit or convenience of the .employer end arc not thorcforo to 
be considorod "facilities" within the moaning of section 3(m). aro: 
safety caps, explosives and minors' lamps (in tho mining industrj'); 
electric power (used for commercial production in the interest of the 
employer); company police and guard protection; taxes and insuronce 
on buildings of the- omployor; "duos" to chambers of commerce and othor 
organizations used, for example, to repay subsidies given to the em
ployer to locate his factory in a-, particular conmvinity; transportation 
charges -//bore; such transportation is an incident of .and necessary to 
the employment (as in the case of naintonancG-of-iA,ray employees of a 
railroe.d) ; cliarg-ss for rental of uniforms -ivherc the nature of tho 
business requires the employee to wcci.r a uiiif o m ; mcdi cal ser-vioes 
and hospitalize^tion v/hich tho employer is bound t.o furnish under 
workmen's componsation acts or similar federal, state or local lav/. 

11, Section 3(m) directs the Administrator to" do.temine "the reeisenable 
cost . . . to the emoloyor of furnishing , , ," facilities -to 'the 
employee. Two methods of dctermdning such reasonable cost are pro-vided 
in Part 531 of tho Rogulations: (l) cmploj'̂ ers may consider facilities 
furnishod as part of v.'-ages whon the cost of such facilities is calculated 
in accordance'with the requirem.ents set forth in section 531.1; (2) 
••the procedure by which an individual hearing may be held to detenrdne 
the reasonable cost of furnishing facilities to particular enployees 
is outlined in section 551,2, At least for the present, a determination 
of reasonable cost under either section will be deemed c om.p li ance v/i. th 
section 3(m). In hearings conducted under section'531,2 of the Rog-
. ulations the Administrator or his duly authorized representative v\dll 
apply the principlns announced in section 531,1 -unless a clear .and 
persuasive reason for spocial treatment is shov/n. 

12. ReasonabLj cost, as defined in section,531.1(a) of the Regulations, 
"does not include a profit to the employer or to air./ affiliated person," 
Although tho quostion of affiliation is oro of .I'ac-:-', whcro any of the 
following persons operate company stores or commissaries or furnish 
lodging or othor facilities they will normally bo doomed "affiliated 
•persons" wdthin tho meaning of tho Regulations: (1) a-spouse, child, 
parent or other closo rrslative of. the'employer; (2) a partner, offioer 
or omployee in tho omployer company or firm; (3) a parent, subsidiary 
or othorwise closo?.y connected corporation; and (4) en agent of the 
employer. 
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. .6/ 
Additions and Deductions Not VJithin Section S^m)-* 

13, Taxes which are assessed against the employee and which are col
lected by the employer and fonvarded to the appropriate governmental 
agency may be included as "wages" although they do not technically 
constitute "board, lodging or other facilities" within the meaning 
of section 3(m). This principle is applicable to the employee's 
share of social-security and state unemployment insurance taxes, as 
well as other federal, state or local taxes, levies and assessments. 
No deduction may be made for any tax or share of a tax which the law 
requires to be borne by the employer. 

14, IVhere an employer is legally obliged as by order of a court of 
coinpetont and appropriate jurisdiction to pay a sum for tho benefit 
or credit of the employee to a creditor of tho employee, trustee, or 
other third party, under garnishment, wage attacliment, trustee process 
or banlcruptcy proceeding, deduction from wages of the actual simi so 
paid is not prohibited, provided that neither the employer nor any 
person acting in his behalf or interest derives any profit or benefit 
from the transaction. In such case, paymont to the third person for' 
the benefit and credit of the employee v/ill bo considered equivalent, 
for the purposes of the act, to po.ymcnt to tho employee, 

15, IVhere an employer is directed by a voluntary assignment or order 
of his employee to pay a sum for the benefit of the employee to a 
creditor, donee or obher third party, deduction from wages of the 
actual sum so paid is not prohibited, pro'tf-ided that neither the em
ployer nor any person acting in his behalf or interest directly or 
indirectly, derives any profit or benefit from the transaction. In 
such case, payment to the third person for the benefit and credit of , 
the employee will be considered oqui-yalent, for purposes of the act, 
to payment to the employee. 

No payment by the employer to a third party will be recognized 
as valid where it appears that such paymont was part of a plan or 
arrangement to evade or circumvent tho requirements of section 3(m) 
or the Regulations, Part 531. For the protection of both employer 
and employee, it is suggested thtit full and adequate rocord of all 
assignments and orders be kept and preserved and'that pro-u-isions of 
the applicable state law with respect to signing, scaling, witnessing 
and delivery bo observed, 

Undor these principles employers liave besn permitted to pay sums 
to third persons for the following pi.u"poses: union dues paid pursuent 
to a collective bargaining agreement with bona fide representatives 

6/ The principles discussed in the following paragraphs 13, 14 and 
"" 15 need be considered only whero soction 3(m) and Part 531 of tho 

Rogulations are held applicable as explained in paragraph 7 of 
this bulletin--that is, when the required minimum wago and overtime 
componsation have not been paid to the omployee in cash free and clear< 
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of the employeeis; employoos' store accounts, v/ith me rchan'bs ' \vholly in
dependent of the employer; insurance premiums (paid to independent 
inEui'a.nce companies v/hore the ei:it:)loyer is under no .obligation to supply 
the, insurance end derives, directly, or indirectly, no benefit or pi'Ofit 
from it); voluntary contributions to churches and charitable, fraternal, 
athletic and social organizations or societiss frora which the employer 
recedves no profit or benefit directly or indirectly; 

Effect of Paynont in Facilitios 

on Calculation of Overtimo 

16, Section 7 requires that the employee receive compensation for over
time hours at "a rate not less than ono and one-half times the regular 
rfite at which he is employed." VJ.here deductions are made for board, 
lodging or other facilities, the rô :-;ular rate o'f pay is arrived at on 
-the basis of tho stipulated wage beforo any deductions havo been mado, 
Whero -facilities are customarily furnished ac additions to a cash wage, 
the rcaeonablo cost of the facilities to tho 'employer must bo .considered 
as part of the employeo's regular rato of pay. 
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