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Interpretative Bulleiin Noe 3

GEWERAL STATEMENT AS TQ THE METHOD OF PAYMENT UNDER
THE FAIR LABOR ST:NDARDS ACT £1D THE APIFLICATION
oF sf,cr.tozq %(m) THERETO

1, TVarious federal, state and locel legislation requires the poyment
of wages in éash; prohibits or regulates the issuance of scrip, tokens,
credit cards, "dope checks" or coupons; prevents or restricts payment
of wages in services or facilities; controls company stores und
comnissaries; outlaws "kickebacks"; restrains assigmment and garmish-

ment of wages; and gonerally governs the caleulation of wages and the
frequency and mamner of paying them. Where such logislation is eppli-
cable and ddes not contrewvene the rcquirements of the Fair Labor Standards
Act of 1938, nothinz in the act, the regulations or the interpretations
armounced by the Administrator should be tzken to override or nullify

the provisions of these laws.

The following discussion deals only with the indopendent require-
monts of the Fair Lobor Standards Acte This buxlutln'w111 set forth
the interpretoctions which will guide the Administrator in the performance
of his duvties unless he is dirceted otherwisc by suthoritative rulings
of the court, or unless he should subsequently deeidc that his prior
interpretation has bcen incorrcete It is to bc noted, nevertheless,
thet the Suprome Court has rocently held that the interprototions ox-
pressed in bulletins of this division arc ontitled to great weighte i/

Methods ol Peymont

e e

2. From October 24, 1938 through October 24, 1939 employees subject

to the wage and hour provisions of the act were entitled to receive

at least 25 cents per hour and not less than one and one=helf times

their regular rate of pay for hours workéd in excess of 44 during
single workweeks Since October 24, 1939, such employees hawve been
entitled to receive at least 30 cents per hour and not less than one

and one-=holf times their regular reate of pay for hours worked in cxcoss
of 42 during = single workwceks, On October 24, 1940, the overtime rate

Wll begin after 40 hours have becn workod during e 51nglc worlkwocks

A higher hourly rate c¢f pay has boen or may be estublished in some
industries by'W"“F orders issucd under section 8 of the acte E/

l/ United Statcs Ve Americen Trucking. Associctbions, Inc., et als,
a C.L\,L(/d mav 27 1940,

E/ The general wage and hour provisions of the law arc subjeet to
quelifications conteined in scctions 7(b), 7(c), 13 und 14,
Sec Iuterprctative Bulletins 6-12 and 14, The illustrations
cmployed in this bulletin arc bascd on tar prosunt minimum wege
of 30 cents cnd tho overtime stondard of 42 hours per weglie
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3. Standing alone, sections 6 and 7 of the sct require payment of
wages and overtime compensation in cash or negotiable instrument pay-
able at par. Section 3(m) provides that the "twage' paid to any em-
ployee includes the reasonable cost, as determined by the Administrator,
to the employer of furnishing such employee with board, lodzing, or
‘other facilities, if such board, lodging or other facilities are cus-
tomarily furnished by such employer to his employees." It is section
3(m) which permits and governs the payment of wages in other than cash.

Although it may be argued that because the term "wage" does not
appear in section 7, all overtime compensation must be paid in cash
and may not be paid in board, lodging or other focilities, there
appears to bo no cevidence in ‘either the statute or its legislativo
history which domonstrates the intention to provide ome rule for the
vaymcnt of the minimum wage and another rule for the payment of over-
timoc compensation. In the interest of administrative convonience,
at least for the present, the same principles will bo held equally
applicablc to payment of the minimum wage under scction 6 and payment
of overtime compensation under scction 7. 5/ Thus, in determining
whether he has mct the minimum wage and overtime requiremecnts of the
act, the cmployer may crodit himself with the reasonable cost to
himsclf of board, lodging or othcr facilities customarily furnished
by him to his omployces.

4. Scrip, tokcns, credit cards, "dope cheeks,"™ coupons ond similar

dovicos arc not propor mediums of payment under the acte Thoy erc
neithor cash nor "other facilitics" within thc meaning of scetion 3(m).
Howevor, the usc of such devices for the purposc of conveniently end
accuratoly mecsuring wagos carncd or facilitics furnished during o
singlo pay pcriod is not prohibited. Picec work cernings, for ex-
ample, may bo caleculatud by issuing tokons (roproscnting a fixed
amount of work performcd) to the *mplobbg which aro rcdocmed at the
cnd of the poy grrlod for cashe The tokens do not discharge the
obligation of tho cmployer to pay wogoes, but they may onable him to
determinc the amount of cash which is duc to the employse. Similarly,
board, lodging or other facilitics may bu furnished durlng the pay
period in cxchangc for serip or coupons issucd prior to thc ond of the
pay period. Tho rcascneble cost of furnishing such facilitics may bo
included os pert of the wage, sinec paymont is being made not in scrip
but in facilities furnishod under the ro qulroncnts of scction 3(m).
But the cmployer may not crodit himsclf with "unused serip" .or "coupons
outstanding” at the pay day in determining whother he haos met the ro-
guirements of the aet because such serip or coupons hove not been re-
docomcd for eash or faocilitics within the pay pericds Similarly, the
omployuc  connct be ch*rgud with the loss or destrueticn of serip or
tokcns.

5/'Unlfss the contoxt cloarly indicates otherwise, the term "wogoe" is
used in this bullctin to designato the amcunt duc under cither
soetion 6 or scetion 7 without distinction,
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5. Whether in cash or in facilities, "wages" cannot be.considered to
heve been paid by the employer and reuelved by the .employee unless
they are paid finally and unconditionally or "free and clear." The

wage requirements of the act will not be met where the empldyee
"kicks back" directly or indirectly to the employer or to another
person for the employer's benefit the whole or part of the wage de-
livered to the employee. This is trus whether the "kick-back" is
made in cash or in other than cash.

App llcablllty of Scection 3(m)
and Part 531 of- the Rogulgtlons

6+ Section 3(m) applies to both of the following situstionsy (1) where
board, lodging or other fecilities are furnished. in 2ddition to a
stipulated wage; and (2) where charges for board, lodging or other
fecilities are deducted from a stipulated wage. The use of tho word
"furnishing" end the le gislative history of section 3(m) clearly in-
dicate that this section was intended to apply to all facilitics fur-
nished by the employer as compensation to the employec, regurdless of
whether the employer calculates chargss for such facilities as additions
to or deductions from wages. :

7. It appears to have been the clear intention of Congress.to protect
the basic minimum wage and overtime compensation regquired to be paid
to the employee by sections 6 and 7 of the act from profiteering or
manipulation by the employer in dealings with the employee. Section
3(m) and Part 531 of the Regulations, issued under the authority con-
tained in that section, accordingly prescribe certain limitations end
safeguerds which control the payment of wages in other than cach.
These provisioms, it should be emphasized, do not prohibit payment
of wages in facilities furnished either a5 additions or deductions
they prohibit only the use of such a medium of payment to avoid thb
obligations imposed by sections 6 énd 7.
(a) Thus, when no overtime-is worked by the employee, section
3(m) and Part 531 of the Regulations arc applicable only to the minmimum
wago of 30 cénts per hour for cach hour worked. To illustrate, wherec
an employec is cmployed et a ratc of 50 conts per hour for 42 hours
end receives $15 in cash froc and cloar at the cnd of the workweek,
end in addition receives facilitics valucd at §$6, no consideration
need be given to the question of whether such facilities mcot the re-
quiroments of scvetion 3(m) and the roguletions, since the employee
hes rcceived in cash moro thon the statutory minimum wage of 30 cents
for each hour workcd. Similﬂrly, Whorc the cm)]ovcv is cmwloyed at a

wagos for facilities, wh ther such dsductlon moets - +no r(qulrcmonts of
scetion 3{m) and the reguletions nced not be considercd, sinco tho .
cmployce is still rceciving, aftcer the deducticn has beon muade, a cash
wage in cxcess of 30 cents per houre Whoro the cmployec reccives only
#10 in cash, howcver, and facilitics valued at §11 arc furnished to him
by way of additions or deductions, such facilitics must be measurcd by

the requirecments cf section 3(m) and Part 531 of the Regulations to de-
terminc if the employee has rcecived tho minimum of WTZ oO in cash or in
facilities which may logitimatcly be included in "wages" payoble under
the act.
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(b) Whero overtime is worked ond the omployec recoives the whole
or part of his wage in facilities, all such facilities must be measured
by the requirements of section 3(m) and Part 531 of the Regulations.
To illustrate, where an employee is employed at a rate of BO cents per
hour for 42 hours but during a particular workweek works 48 hours, he
will be entitled to an additional $4.50 as overtims compensation, or a
total of $25.50. 4/ At the end of the workweek the employee is paid
this total aggregate amount, of which $18.50 is delivered in cash free
and clear and $7 is represented by facilities. Any profit which is re-
tained by the employer in furnishing such facilities, or any charge for
items not suthorized by section 3(m) correspondingly reduces the employ-
go's total wages. To establish that there has been no viclation of
either section 6 or scction 7, it must bo domonstrated that the facili-
ties furnished as part of the wage meét the requ1remonts of scction 3(m)
and Part 531 of the Regulations. Thus, if the "reasoneble cost" to the
omployer of supplying the employec with logitimate, facllltlos was 47,
there has becn no violation of thc act.,

Board, Lodging or Othor Facilitics

8+ The reasonablc cost of board, lodging or other facilitics may bo
considered as part of the wage paid an employoe only where customerily
"furnished" to the employec. Not only must the employce receéive the
benefits of the facility for which ho is charged, but it is ossential
that his acceptanco of the facility be voluntary and uncoerced. 5/

9. Tho roasonable cost of boerd, lodging or other facilitios may be
considered as part of the wage paid an cmployce only whore "customarily"
furnisheéd to the employec. In thoe intorest of adninistrative conven-
ience, at least for the present, it will be considersd a sufficient
satisfaction of this requirement if the facilities were.furnished by
the employer, to his employees, before the effective date of the sct,
or if thé seme or similar facilities were customarily furnished by
other employers engeged in the same or similer trade, business or occu-
pation in the same or similar communities. Facilities furnished in
violation of any federal, state or local law, ordinance or prohibition
will not be considered "customerily" furnished.

10, "QOther facilities," as used in this section, must be something

" 1like board or lodging. The following items have been desmed to be within
. the meaning of the term: meals furnished at company restaurants or
cafoterias; general merchandise furnished at company stores and commis-
series (including articles of food, clothing and houschold effcets);

fusl (including coal, korosone, firewood and lumber slabs), clectricity,
wator and gas for the noncommercial personal use of tho cmployeec.

4/ The calculation of overtime compcnsatlon is explained in Into
pretetive Bullotin Noe 4.

5/ Soe Williams ve. Atlantic Coast Line Reilroad Company (DJC.E.D.N.C.)
decided Fcbru ry 17, 1940.
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| Shares of cap1tml =tock in an cmp loy 23 comparv rcprusontlng only

‘e contlngent proprietary right to pvrtxoipate in profits and.losses or

in the assets of the company at soms future dissolution date, do not
‘appear to be “facllltleo' within the meaning of the.section,

It should also be noted thot under section 531,i(c) of the Tog-
ulations, Part 531, "thc cost. of furnishing 'facilities' which are
primarily for the beﬁefit or convenience of the employer will not ho
rccognized as rcasonable, and may not therefore be included in conpibing
wagcs." Items in addition %o those set forth in section 531.1. of
Part 531 of the,Rogulatlons which have been hcld +to be primarily
the benefit or convenience of the employer and are not thercfore to
be considered "fagilities" within. the moening of sectlon 3(m) arc:
safety caps, explosives and miners’ lemps (in the mining industry);
clectric power (uscd for commcrclal production in the interest of the
employer); company police and guard protecction; taxes and insurance
on buildings of the employer; "ducs" to chambors of commerce and other
organizations used, for example, to repay subsidies given to the em-
ployer to locate his factory in a particular community; transportation
charges where such transportation is an incident of and necessary to
the employment (as in the case of maintenonce-of-way cmployees of a
roilroad); charges for rental of uniforms wherc the nature of the
business requires the employce to wear o uniform; mcdical services
and hospitalization which the cmployer is bound to furnish under
workmen's compupsatlon acts or similar federal, st ate or local law,

11, Section 3(m) direects the Adm;nlgtrrtor to determine "the reusonable
cost « . . to the gmployocr of Purn:s:1ug e « o" focilities to the
employee. Two methods of determining such reasonable cost are provided
in Part 531 of the Rogulations: (1) cmployers may consider fecilities
furnished as part of wages whon the cost of such facilities is coleulated
in accordance with the requirements set forth in section 531.1; (2)

‘the procedure by which an individual hearing may be held to determine
the reasonable cost of furhishing facilities to particular employees

is outlined in section 531.2. At least for the present, a determination
of reasonable cost under either scction will be deemed complnfnoc with
section 3(m), In" hearings conducted under sectlon 531.2 of" the Reg-
ulations the Administrator or his duly authorized representative will
apply the prlnclplos announced in section 531,1 unless a clear and
persuasive reason for speeisl. treatment is shown.

12, Reasonabls cost, as defined in section 531.1(a) of the Regulations,
"does not inelude a proflt to the employer or to euy affiliated person,”
Although the question of affilistion is one of ruct, wherc eny of the
following persons operate compony stores or commissaries or furnish
lodging or other facilitics they will normally be docmed "affiliated
persons” within the meaning of the &ngulabngg- (1) a-spouse, child,
parent or other clos: reletive of the ‘employcr; (2) a partner, officer
or employee in the cmployer company or firm; (3) =& parcnt, subsidiery
or otherwise closely connccted corporation; and (4) an agent of the
cmployer,
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6
Additions and Deductions Not Within Section S(m)-/

13, Taxes which are assessed against the employee and which are col-
lected by the employer and forwarded to the appropriate governmental
agency may be included as "wages" although they do not technically
constitute "board, lodging or other facilities" within the meaning
of section 3(m). This principle is appllcable to the employee's
share of social.security and state unemployment insurence taxes, as
well as other federal, state or local taxes, levies and assessments.
No deduction may be made for any tax or share of a tex which the law
requires to be borne by the employer. ;

14, Where an employer is legally obliged as by order of a court of
competent and appropriate jurisdiction to pay a sum for thc benefit

or credit of the employee to a creditor of the employce, trustee, or
other third party, under garnishment, wage attachment, trustee process
or bankruptcy procceding, deduction from wages of the actual sum so
paid is not prohibited, provided that ncithcr the employcr nor any
person acting in his behalf or intercst derives any profit or benefit
from the transaction. In such case, payment to the third person for-
the benefit and credit of the cmployee will be considercd eqguivalent,
for the purposes of the act, to payment to tho cmployce.

15, Where an employer is directed by a voluntary assignment or order
of his employee to pay a sum for the benefit of the employee to a
creditor, donee or other third party, deduction from wages of the
actual sum so peid is not prohibited, provided that neither the em=
ployer nor any person acting in his behalf or interest directly or
indirectly, derives any profit or benefit from the transaction. In
such case, payment to the third person for the benefit and credit of
the employee will be considered cquivelent, for purposes of the act,
to payment to the employee.

No payment by the employer to a third party will be recognized
as valid where it appears that such payment was part of a plan or
arrangement to cevade or circumvent the requirements of section 3(m)
or the Regulations, Part 531s For the protection of both cmployer
and employce, it is suggested that full and adequate record of all
assignments and orders be kcpt and preserved and that provisions of
the applicable state law with respect to signing, seeling, witnessing
end delivery be observed.

Under these principles employers have been permitted to pay sums
to third persons for the following purposes: union dues paid pursuent
to & collective bargaining agreement with bona fide ropresentatives

6/ The principles discussed in the following paragrephs 13, 14 and
15 necd be considered only where section 3(m) and Part 561 of the
Recgulations are held applicable as explained in paragraph 7 of
this bulletine-=that is, when the required minimum wege and overtime
compensation have not been paid to the cmployec in cash free and clear,
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of the employees; employees' store accounts with merchants wholly in-
dependent of the employer; insurance premiums (peid to independent
insurance oompanies where the employer is under no obllgatlon to supply
the ingurance snd derives, directly.or 1nd1roct1y, no benefit or »rofit
from 1t), vcluntary contributions to churches and charltable, fraternal,
athletic and social Qrganlza+1ons or societies from which the employer
receives no profit or benefit directly or indirectly:

Effect of Payment in Facilitics
on Calculation of Overtime

16, - Sectiom 7 roquirus that the employsge receive compensation for over-
time hours at "a rate not less than one and one-half times the ruyular
rate at which . he is employed." Where deMCulOug are made for board
~lodging or other facilities, the regular Ar rato of pay is arrived at on
the basis of the stipulsted wage bofore any dediuctions have besn made.
Where -facilities are customa r*ly furnished as additions to:a cash wage,
the .reasonsbls cost of the faeilities to the emoloycor must bo_conaldbred

as part of the employec's rogular rate of pay.
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